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AN INDEPENDENT NEWSPAPER 


Wrong Way on Takings 


T HE HOUSE continues to duck its responsi- 
bility and send the Senate what amount to 
campaign slogans in the guise of legisla- 
tion. Even some supporters concede that the 
measures are too raw to be enacted in then- 
present form. The takings bill the House passed 
last week is another example. 

The Fifth Amendment to the Constitution says, 
“nor shall private property be taken for public 
use, without just compensation.” But what consti- 
tutes a taking? That is the question that has 
.preoccupied the courts over the years. Govern- 
ments at every level, state and local as well as 
federal, are constantly taking actions that affect 
the possible use and value of private property. 
Sometimes the actions raise the value — choosing 
a particular spot for a freeway interchange, for 
example, or diverting water to help develop an 
arid area. Other times, by inhibiting use, they 
. reduce the value. For fear of hobbling govern- 
ment in the pursuit of valid public purposes, the 
courts have generally said that a partial loss of 
value by itself is not enough to constitute a 
taking. There has to be more to warrant compen- 
sation. The courts engage in a kind of balancing 
act: How great was the loss, for how important a 
;public purpose, and what were the reasonable 
expectations of the owner when he bought the 
property? 

The House bill would override this careful 
standard, tear it up and toss it out. The ori ginal 
version said any property holder who suffered a 
loss of value above a certain threshold by virtue 
of federal regulation was entitled to compensa- 
tion. The cost would be enormous; the govern- 
ment would in many cases be paying people and 
companies to stop doing things — polluting the 
air, destroying streams— inimical to the public 


interest; and the likely effect if not intent would j 
be to shut down a lot of federal regulation. 

In response to objections such as these, the 
sponsors narrowed the measure to apply just to 
wetlands, certain western water and endangered 
species regulations. Why it should apply just to 
these and not to other statutes they never made 
clear, except that for these they had the votes. 

Critics offered amendments. Surely the spon- 
sors didn’t mean that a property holder should be 
compensated if the government decided on envi- 
ronmental or some other grounds to reduce the 
amount of valuable water it was willing to sell 
him — but it tinned out that the sponsors did 
mean that. They also defeated an amendment to 
the effect that property holder A ought not be 
compensated for a regulation meant to protect 
the fair market value of adjacent homes owned by 
B, C and D. A Republican critic, John Edward 
Porter, said the bill would create “a new entitle- 
ment” for property holders “that will cost ... so i 
much . . . that no Republican ought to support it,” 
but 205 did, and the legislation passed, 277 to 
148. 

There is said now to be a risk that it or 
something like it will be offered as an amendment j 
to another bill, without benefit of hearings, on the 
Senate floor. We hope not. Maybe there are 
some changes that can usefully be made in 
takings law, or in the takings rules with regard to 
certain statutes that can be shown to have had 
particularly harsh effects. But the courts have 
created a better balanced system over the years 
than some of the rhetoric surrounding this issue ; 
would suggest, and Congress should approach it ! 
with great care. 


